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Intellectual Property, Computer Software and the Open 

Source Movement 



Summary 

The term “open source” refers to a computer program that is distributed along 
with a license, or contract, that requires users of the program to comply with 
specified conditions. Among these stipulations are that the source code be 
distributed along with the software, and that others be allowed to modify the source 
code as they desire. In contrast, the source code of “closed source” software is 
proprietary, not publicly distributed and subject to alteration only by the software 
manufacturer. 

Some concerns have arisen concerning the relationship between open source 
software and intellectual property rights, including copyrights, patents and trade 
secrets. Although a particular computer program may be designated as open source, 
it remains possible that an owner of intellectual property may enforce its rights 
against open source software developers and users. Some commentators have also 
expressed concern that open source licenses may overreach, converting proprietary 
programs into open source software even if only a portion of that program was 
derived from an open source original. Others have suggested that open source 
licenses may not be legally enforceable, which would allow users to obtain and assert 
intellectual property rights pertaining to software that was initially distributed as open 
source. 

Striking a balance between promoting innovation, on one hand, and 
accommodating the demands of software developers and users, on the other, forms 
an important component of contemporary software policy. The possibility of 
intellectual property rights, and their attendant license fees and royalties, may provide 
a significant incentive for firms to innovate and to distribute software. However, 
some proponents of open source software believe that these incentives are 
unnecessary, and further hope to maintain a non-proprietary environment of software 
distribution and development. 

Should Congress have an interest in this area, several options present 
themselves. No action need be taken if the current relationship between open source 
software and intellectual property is deemed satisfactory, particularly as software 
publishers become increasingly aware of intellectual property and as judicial 
precedents may make the legal situation clearer. Congress might also assist 
individuals in identifying intellectual property that pertains to software that has been 
identified as open source; speak to the enforceability of open source licenses; and, 
as a possible more far-reaching legal reform, allow proprietary software publishers 
a grace period for removing portions of program code that derived from an open 
source original. 
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Intellectual Property, Computer Software 
and the Open Source Movement 



Perhaps the most dramatic development in the contemporary computer industry 
is the “open source” software movement. The term “open source” refers to a 
computer program whose “source code” is made available to the public for 
modification or improvement as individual users desire . 1 In contrast, the source code 
of “closed source” software is proprietary, not publicly distributed and subject to 
alteration only by the software manufacturer. 

The rise of open source software has generated considerable discussion in recent 
years. Proponents of open source software contend that the open source system 
preserves the freedom of computer users and provides a superior development 
methodology as compared to the usual proprietary model . 2 Other commentators have 
expressed concerns regarding the security of open source software and whether it will 
operate in a compatible fashion with other programs . 3 

Intellectual property rights, including copyrights, patents and trade secrets, 
present another possible set of concerns with respect to open source software. 
Although a particular computer program may be designated as open source, it 
remains possible that an owner of intellectual property may enforce its rights against 
open source software developers and users . 4 In addition, open source software is 
ordinarily accompanied by a license that requires users to maintain the program as 
open source . 5 Some commentators have expressed concern that these licenses may 
overreach, converting proprietary programs into open source software even if only 



1 “Source code” is a set of programming instructions that is typically written in a “high- 
level” language, such as C or Pascal, that resembles the English language. After a 
programmer drafts the source code, it is compiled into a machine language that consists 
entirely of numbers and can be recognized by a computer. Proprietary software is 
distributed only with the machine code, that allows the computer to function, but cannot be 
altered by the user. For more on this technology, see infra notes 9-12; CRS Report 
RL31627, Computer Software and Open Source Issues: A Primer, by Jeffrey W. Seifert. 

2 Shawn W. Potter, “Opening Up to Open Source,” 6 Richmond Journal of Law and 
Technology (2000), 24. 

3 David S. Evans & Bernard J. Reddy, “Government Preferences for Promoting Open-Source 
Software: A Solution in Search of a Problem,” 9 Michigan Telecommunications & 
Technology Law Review (2003), 313. 

4 James A. Harvey & Todd S. McClelland, “ SCO v. IBM: The Open Source Benefits and 
Risks Are Real,” 20 Computer & Internet Lawyer (Sept. 2003), no. 9 at 1. 

5 Natasha T. Horne, “Open Source Software Licensing: Using Copyright Law to Encourage 
Free Use,” 17 Georgia State University Law Review (2001), 863. 




